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Planning for New York's Brownfield Tax Credits
By Philip S. Bougjue (March 2005

In Octobe 2003a comprehendve framework of new laws and statutory amendments designed
to stimulate the clean-up and redevel opment of contaminaed sites, known as "brownfields”
was enacted in New York State! Thelegidation created a statutory Brownfield Cleanup
Program (the"BCP"), administered by the Department of Environmental Conservation. A
BCP applicant tha successfully completes the site remediation work plan described in a
written agreement with DEC, known as a "Brownfield Cleanup Agreement,” will receive a
Certificate of Completion from DEC.

The Certificate of Completion, in turn, entitles eligible taxpayers to claim three new credits
agang New York incometax. These BCP tax credits are available to taxpayers who receive
thar Certificate of Completion before April 1, 2015, and may be claimed by BCP "volunteers®
and "participants’ alike Bthe credit provisionsmake no distinction between those who are
respongble for contamination and those who are not.

The BCP tax credits significantly enhance theretum to develope's andinvestors froma
Brownfield redevelopment project. Theinitial legidation raised some key pointsin need of
clarification throughcorrective legidation or published guidance from theNew Y ork State
Department of Taxation and Finance ("DTF"). In Augug 2004,the New Y ork State Assembly
and the New Y ork State Senate passed a "technical corrections' bill tha addressed many of
these issues;? the bill was signed into law by Governor Pataki on Octobe 8, 2004

This article offers a brief overview of the BCP credits, points out some interesting problems
with theorigind BCP statute, identifies how some of these problems have been addressed by
thetechnical correctionsamendment, and offers some suggestionsto hdp brownfield site
ownes, develope's, and conaultants plan for these credits.

The Brownfield Cleanup Program Tax Credits

1. Tax Credit Basics

Thenew law enacts three New Y ork State incometax credits. Generally, income tax credits
allow ataxpayer to reduce incometax liability onadollar-for-dollar basis, down to the
minimum New Y ork State franchise or income tax imposed for the year (zero, for

12003 N.Y. Laws 1041 et. seq. The statute was amended by chapter 577 of the 2004 laws. The amendments
effected several significant changes, as noted below.

2'5.07726 (same as A.11802) (passed NY S Senate and NY S Assembly on August 11, 2004 as Chapter 577 of the
2004 laws).
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individuds).* Many credits providetha onae the credit reduaes tax to the minimum (or zero),
the excess credit carries over and may be applied agang tax in future years. These are known
as"carryove" credits.

Thenew BCP credits, however, are refundable. This meanstha New Y ork State treats the
credit amountas an overpayment of tax, similar to an estimated payment or income tax
withhdd by an employe.* If thecredit amountexceedsthetotal tax owed to the State for the
year, the excessisrefundal by the State to thetaxpayer (withoutinterest) after thereturnis
filed and processed, jud like any other tax refundfrom an overpayment. Thecash bendfit of
refundable credits then isrealized when thereturn is filed by the taxpayer and processed by
DTF.?

Taxpayers should keep in mindtheimpact onfedera tax liability of these credits. State
income taxes pad during ayear are dedudible for federal tax purposes, and refundsare
typically induded inincome in theyear received (since a dedudion was taken in the prior year
for payment). To theextentthe BCP creditsreduce New Y ork State income tax, then, the
federal dedudionfor state taxes would disappear in theyear thereturnisfiled. If theBCP
creditsresult in acash refund, thelikely result isthat therefundwould aso be subject to
federal tax.® Despite this offsetting factor, thethree new BCP tax credits remain very valuable
to developes.

2. The Brownfield Redevelopment Tax Credit

Thefirgt of thethree credits, called the Brownfield Redevelopment Tax Credit, isallowed in
three components. To beeligible for this credit, ataxpayer mugs bethehdder of a Certificate
of Completion. Each component is determined by multiplying thetaxpayer's "applicable
percentage’ by certain allowable capital cods.

a Applicable Percentage. The"applicable percentage” varies according to thekind of
taxpayer, thelocation of the propeaty, and the extent of the cleanup. Table 1 bdow shows this

? By contrast, atax deduction allows a taxpayer to reduce taxable income. $100 of tax deduction would typically
reduce the tax owed to the state by $7.65 ($100 x the marginal tax rate of 7.65%). $100 in tax credit would
reduce the tax owed to the state by $100.

“N.Y. Tax L. oo 210, subd. 33(b); 606(dd)(2), 1456(q)(2), & 1511(u)(2).

® Taxpayers anticipating refundable credits could realize these benefits even sooner by reducing withholdings or
estimated tax payments.

® As noted below, however, the Brownfield Redevelopment Credit is based on capitalized costs for which no
immediate deduction is allowed. A taxpayer could argue that this credit should be treated for federal tax purposes
as areduction in the taxable basis of the capital improvements. Thiswould effectively spread the federal income
arising from the credit over the depreciable life of the asset or defer it until disposition. Taxpayers may wish to
request aruling from the IRS on this point if the timing of the federal tax impact isimportant to the project.
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variation. Forindividuds and certain taxable trugs (taxed unde Article 22 of theNew Y ork
Tax Law), thebase applicable percentageis 10%, for trangmitting utilities (Article 9), busness
corporations(Article 9-A), banking corporations(Article 32), and insurance corporations
(Article 33), theapplicable percentage starts at 12%. Asaresult, the credit amountmay vary
amongequd owne's of a pass-throughtaxpayer, depending on whether theowner isan
individud or a corporation.

An additiond 8% enhancement is available if theBrownfield siteisin an "Environmental
Zone' (aso referred to in the statute as an "En-Zone"), and an additiond 2% enhancement is
available if thesiteis cleaned upto "Track 1" standardsto be published by DEC for
unrestricted propaty use.” Theapplicable percentage can therefore vary from 10% (for
individuds with no enhancements) upto 22% (for corporationswith both enhancements).

Tablel
Applicable Percentage
Taxpayer Base Track1l En-Zong Maximum
Individuds 10% +2% + 8% 20%
Other eligible taxpayers 12% + 2% + 8% 22%

* At least 50% of the site must be in the En-Zone to claim the 8% enhancement

b. Allowable Cods. To determine each of thethree credit components, the applicable
percentageis multiplied by a cos component. Thethree cos components tha form the credit
bases of the components are:

¥ Site Preparation Credit Component: Site preparation cogs, induding al cogsincurred
by thetaxpayer to qudify the site for the Certificate of Completion unde the
Brownfield Cleanup Agreement, and al other cods assodated with preparing the site
for condruction, or for other indugrial, commercia (indudingthe commercial
development of residential housng), or recreationd use, butexcluding site acquisition
cogs,

¥ Tangible Propety Credit Component: the cod or other basisfor federal tax purposes of
"qudified tangible propaty" Dessentially, all property located onthesite with a useful
life (for federal depreciation purpoes) of four years or more, induding buildingsand
structural components of buildings provided thepropety is"placed in service" onthe
site within three years after the Certificate of Completionisissued, and provided the

"N.Y. TAax L.221(a)(5); see N.Y. ENVTL. CONSERV. L. & 27-1415, subd. 4, for adescription of "Track 1." The
technical corrections amendments expanded the definition of "Environmental Zone" so that projectsin areas
covered by the expanded definition will be eligible for enhanced BCP credits.
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propety is princdpdly used for indugrial, commercial (induding thecommercial
development of residential housng), or recreationd purposes; and

¥ On-site Groundwater Remediation Credit Component: on-site groundwater
remediation cods pad or incurred by thetaxpayer unde the Brownfield Cleanup
Agreement.

Put simply, this credit allows a develope or its ownersto recover between 10% and 22% of the
cog of cleanupand new condrudtion, induding buildings on sites defined in a Brownfield
Cleanup Agreement. Thisisan incaedibly powerful finandal incentive to locate development
projects on eligible brownfield sites.

Section 21 of the Tax Law, which creates this credit, defines the parameters of the credit. First,
al of theabovecods mug beincurred with respect to a Brownfield site for which a Certificate
of Completion has been issued by DEC. Second,only cods pad or incurred by the taxpayer
after the date of the Brownfield Cleanup Agreement between the taxpayer and DEC can be
taken into accountin computing the abovecredit components.® Third, only capital cogts can
form thebasis of thecredit. Normal income tax rules should apply in determining whether a
cod is"capitalized” or "expensed” (meaning tha an immediate dedudionisallowed in theyear
the cod isincurred)’ Bthetwo are mutudly exclusve. Findly, the credit base of any of these
components mug bereduced by theamountof fundsobtained from govenment grants used to
finance those cogs.™

It istherefore critical that developers conault with thar tax advisers to implement procedures to
separately track the cods tha form the credit base of each of thethree components. For
example, an accounint preparing a developa'stax return will need to separately identify
project cogsincurred before and after the dae the Brownfield Cleanup Agreement is entered
into with DEC, andto determinewhether any cogs mug bereduced by govenment grants
used for the project.

These procedures should beimplemented at the onset of a development project or as soonas
thedevelope appliesfor participaionin the BCP, even thoughthe developa may notfilea
return claiming the credits until 20060r 2007. Failure to track project cogsin a manne
congstent with these credits could cog the developer dearly in bookkesping headaches and
accouning fees when the time comes to calculate and claim the credits.

8N.Y. TAX L. & 21(a)(6).

° See, eg., Internal Revenue Code o 263, 263A; see also Code & 198 (allowing taxpayers to elect expense
treatment for certain qualified environmental remediation costs); Rev. Rul. 2004-18, 2004-__ C.B.__; United
Dairy Farmers, Inc. v. U.S, 267 F.3d 510 (6" Cir. 2001); Rev. Rul. 94-38, 1994-1 C.B.35.

ONY. Tax L. & 21(8)(7).
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C. Timing. Each component comes with separate, and sometimes confusng, timingrules.

(1)  Site Preparation Credit Component. Thesite preparation credit component
requires ataxpayer to separate site preparation cods (defined in thefirst bullet in b. above into
two budkets. Thefirst budket (let's call this"budket A") containsall codsincurred to qudify
thesite for the Certificate of Completion Bessentially, all cogsincurred unde the Brownfield
Cleanup Agreement (BCA). Thesecondbudket ("budket B") indudes any additiond codsto
prepare thesite for theerection of abulding or component, or to prepare thesite for its
qudified use.

Tax credits attributable to budket A cods can be claimed in thetax year the Certificate of
Completionisissued. Tax credits attributable to bucket B cods are claimed in thetax year the
improvements to which the cods relate are placed in service Ptypically, when thebuildingis
ready and available for use Bfor up to five years after the Certificate of Completionisissued.™
Thestatute is undear as to whether budket B cods are allowed for atotal of six years (theyear
the Certificate of Completionisissued plusfive additiond tax years) or jud five, induding the
year the Certificateisissued.

(2)  Tangible Propeaty Credit Component. Thetangible propeaty credit component
isalowed in theyear qudified tangible propaty is"placed in service."** For tax purposes, an
asset is"placed in service' when it is "ready and available for aspecific us."*®* Thetangible
propety credit component, which would allow a credit equd to the applicable percentage of
buildingsand other depreciable propety located on-site, isonly allowed for propety tha is
placed in service within ten years after the Certificate of Completionisissued.* Thetechnical
correctionsamendments eliminaed contradictory provisonsstating tha this windowwas
limited to three years.

(3) On-Site Groundvater Remediation Credit Component. Like thesite preparation
credit component, this component also requires thetaxpayer to divide on-site groundwater
remediation cods into budket A (for codsincurred before the Certificate of Completionis
issued) and budket B (for cogsincurred after the Certificate isissued). Thebudet A codsare
allowed in thetax year the Certificate of Completionisissued; and the budket B cods are
allowed in theyear pad or incurred, butonly for thefive tax years after theyear the Certificate
of Completionisissued.”

MNY. Tax L. =2 21(8)(2).

ZNY. Tax L. = 21(a)(3).

13 see, e.g., IRS Publication 946, How to Depreciate Property, at p.7. Tax accountants will be familiar with
"placed in service" concepts because depreciation deductions are first allowed for an asset in the year the asset is
placed in service.

¥NLY. Tax L. a2 21(b)(3)(F).

BN.Y. Tax L. 21(a)(4). The statute appears not to cover costs incurred in the tax year the Certificate is issued,
but after the date of issuance. However, a sensible reading of the law would dictate that the credit component in
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d. Residential Projects. Withoutlegidative intervention, thetangible propeaty credit
component will notbe available for residentia projects other than rental housng, because
residential units condructed by a develope for resale (such as condomniums, townhones, or
single family residences) are not capital assetsin the developa's hands are notdepreciable,
and therefore cannotbe consdered "qudified tangible propety” for purposes of the
Brownfield Redevelopment Credit.

3. The Tax Credit for Remediated Brownfields (Credit Based on Property Taxes)

Thesecondtax credit isthe"Tax Credit for Remediated Brownfields" The statute also givesit
a secondname, the "Remediated Brownfield Credit for Real Propaty Taxes for Qudified
Sites."'® A more accurate name might bethe"Credit Based on Brownfield Propaty Taxes,"
because propety taxes on aremediated brownfield site are the basis uponwhich this
refundale income tax credit is determined.

a Eligible Taxpayers. The credit based on brownfield propeaty taxesis allowed to a
"develope,”" meaning ataxpayer who has received a Certificate of Completionfrom DEC or
has acquired, within seven years of the effective dae of the Certificate of Completion, all or
some portion of aqudified site.r” Agan, a"qudified site" is onewith respect to which a
Certificate of Completion has been issued. Owners of "pass-through”entitiessuch as S
corporations partneships and mog limited liability companies are also deemed to be
"developes’ for pumposes of this credit. This credit is calculated annudly, starting with the
year the DEC issues the Certificate of Completion, and is allowed for a period of ten years.

b. Calculating the Credit. Developeswill determinethis credit by multiplying three (3)
factors:

¥ Eligiblerea propety taxes imposed on aqudified site (a brownfield site with respect
to which a Certificate of Completion has been issued), provided thetaxes become alien
onthepropaty;

¥ Anemployment number factor, described bdow, based on the number of full-time
employees employed at the site by the develope and tenants of thesite; and

¥ 25%, butthisfactor increases to 100%for taxes imposed on any portion of the site
located in an En-Zone'®

the year the Certificate is issued would take into account all costs for that year and prior years, dating back to the
date of the Brownfield Cleanup Agreement.

16 See thetitle headings of N.Y. TAX L. az 22 & 22(b).

YNY. Tax L. 2 22(8)(3).

BN.Y. Tax L. o 22(h).
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Thecredit islimited to $10000 multiplied by the average of the number of full-time
employees working onthesite for the developa and site tenants. Thislimit is mog likely to
apply where aredevelopel siteislocated in an En-Zone the assessed value of theimproved
gteisvery high, and there are relatively few full-time employees on-site. Payments made
unde apaymentin lieu of taxes agreement (PILOT) will also qudify for this credit, butthe
PILOT is subject to scrutiny by the New Y ork State Office of Real Propaty Servicesto
determinewhether the PILOT satisfies "generally accepted nomms and standardsfor real
propaty tax appraisals."*

C. Employment Number Factor. The employment number factor isbased ona
mathematical average of the number of full-time employees working on thesite for the
develope or for tenants. Theformula excludes general executive officers, althoughthis seems
unnecessary, since the statute requires there to be at least 25 employees on thesite for any pat
of thecredit to beallowed. Table 2 provides the employment number factor.

Table2
Employment Number Factor
Full-time Employees Factor
0b24 0%
25-49 25%
50-74 50%
75-99 75%
1000r more 100%

To calculate the average nunmber of employees, thedevelope and its lessees mug countfull
time employees working at the site onthelast day of each calenda quater, and take the
average of those quaterly totals. Taxpayersfamiliar with the Empire Zonetax credits will
undestand the effort necessary to determine employment nunmbers with accuracy; this
calculation will be much easier to manage than theemployment calculusunde the Empire
Zonecredit provisions Some interesting issues remain to beaddressed. For example,
contractors, plumbers, electricians, and other organizationswhose employees work off-site on
adaly basis, butregularly report to thesite, will face the additiond chdlengeof determining
whether or not such employees are employed "at the site.”

91d. The definition of "developer" excludes transferees of the site if the transfer is from a"related person” with
the meaning of Internal Revenue Code & 465(b)(3)(C). N.Y. Tax L. ©22( A)(3)(i). Any entity under ten percent
common control with the transferee is deemed to be arelated person within the meaning of this section.
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d. Empire ZoneCredit Option. For qudified siteslocated in an Empire Zone the statute
provides taxpayers with a onetime option to elect whether to take the QEZE credit for real
propety taxes or the brownfield credit based on property taxes. Thetaxpayer cannotclaim
both credits, butis given the oppottunity to elect oneor theother in thefirst tax year the
taxpayer is eligible to claim thebrownfield credit. Thiselectionisirrevocable. This complex
choice mug be made on a case-by-case basis, and will depend on avariety of factorstoo
numerousand complex to describein this article.

e Planning. Taxpayers should avoid the common misconception that this credit abates or
reduces propety taxes. It doesnot Thesite owna mug pay the propeaty taxes to thelocal
taxing authorties. Thisisanincome tax credit and is clamed onthetaxpayer's New Y ork
State income (or franchise) tax return for theyear in which the property taxes are pad. The
credit will nat affect thefederal or state dedudion for propeaty taxes.

Althoughthe statutory language implies tha the credit could be claimed by landlordseven if
tenants pay all or a portion of therent directly to the taxing authorities, thereis no clear
guidance for situaionswhere atenant is billed for the taxes directly. Landlordscan minimize
therisk of disallowance by drafting leases to provide for tenant payment of propety taxes as
additiond rent, rather than direct billing. Thismay be a dramatic changeto established
practice in some areas, butthe bendfit reaped by the credit may well be worth theredrafting
effort.

4. The Tax Credit for Environmental Remediation Insurance

The BCP legidation amended the Insurance Law to authorize the Supeintendent of Insurance
to issueregulationsrelating to certification of environmental remediation insurance policies
tha would qudify policyholdersto claim anew environmental remediation insurance tax
credit. Thecredit isbased onpremiums pad for aqudified policy, andis claimed in theyear
the Certificate of Completionisissued. To qudify for the credit, thepolicy mug providethe
following coverages:

¥ Coveagefor thecod of on-ste cleanupfor existing conditionswhich are outside the
scopeof thework plan unde the BCA;

¥ Third paty claimsfor ongte bodly injury and property damage resulting from pre-
exigting pollution outside the scopeof the BCA work plan;

¥ Coveagewhich capscleanup codsrelating to the BCA work plan; and
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¥ Coveageforthecod of state reopeners or modificationsto the BCA work plan to fill
any gapsin the statutory covenant notto sue (unde Section 27-14190f the
Environmental Conservation Law).”

This credit isaonetime credit, taken in theyear the Certificate of Completionisissued, equd
to thelesser of: (a) $30,000; or (b) 50% of thepremiums pad for environmental remediation
insurance unde a qudified policy, provided the premiums are pad after the dae the
Brownfield Cleanup Agreement has been signed.

5. Tax Credit Recapture

Thetaxpayer mud repay some or all of thecreditsif certain thingshgopen. Themog obvious
trigge event would betherevocation of the Certification of Completion, and all three credits
are subject to repayment (recapture) where the Certificate isrevoked. The DEC is granted the
authority to revokea Certificate for "goodcause."** The legidation offers no guidance asto
wha condud would conditute "goodcause," and provides notimelimit on the DEC's authority
in thisrespect. This open-endead provisonwill impede capital investment in brownfield
projects, because investors will want certainty about the availability of the credits and will tend
to avoid projects where they could be called onto repay credits, years after theproject is
complete or after the site has changed hands(perhaps many times).

Fortunaely, thetechnical correctionsamendments eliminated a less obviousand more
troubling recapture trigge tha would have required ataxpayer to repay aportion of the
Brownfield redevelopment credit if the property were disposed of within certain timelimits. A
recapture provisonremainsin effect, butapplies only if the propety ceasesto bein qudifying
use (e.g., ue onthestefor indudrial, commercial, or recreation purposs). Theamount
recaptured is afundion of themonthsof qudified use and theuseful life of the asset.
However, thereisno recaptureif the asset has been in qudified use (on site) for more than 12
congecutive years (less time for assets with shorter ussful lives). For example, theuseful life
of abuildingis 39years. If thebuildingisfoundto nolonge bein qudifying use at the end of
the 11" year, this finding would trigger recapture of 69%of the origind credit (27/39).

6. Planning For the BCP Credits

a Cash Flow Planning. It istemptingto assume the BCP credits generate additiond cash
flow for a brownfield redevelopment project, and tha thelarge credit refundsgenerated by a
major redevelopment project will mean cash flow into the developing entity. Infact, for mog
brownfield redevelopment projects, theimpact of the BCP credits on project cash flow is

2UN.Y. INSURANCE LAW & 3447.
ZINLY. ENVT'L CONSERV. L. & 27-1419, subd. 5(d).
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indirect, at best. Site developeas should view these credits as generating additiond cash return
to the ownerginvestors, rather than as project cash flow.

Attorneys often advise (and lendes typically require) develope's to condruct projects through
single-purpo< limited liability entities whos sole pumpos isto acquire, develop, and opeate
theproject. Developeaswill often choos thelimited liability company (LLC) to meet this
requirement. AnLLC combinesthelimited liability shield traditiondly assodated with
corporations thestructural andfinandal flexibility of patnerships and thetax benefits of
"pass-throughtaxation.

As a pass-throughentity, the LLC (which could own, clean up, redevelop, and/or opeate the
brownfield site) pays noincome tax. Ingead, items of taxable income, gan, loss, and
dedudion pass throughthe LLC to its owners, and are reported by them onthear separate
income tax returns

Pass-throughtreatment also applies to refundéble tax credits, induding the BCP tax credits.
Althoughmuch of theinformation required to calculate these creditsis determined at the LLC
level, the credits themselves are claimed by the LLC's owners. Infact, because the "applicable
percentage’ (see pat 2(a) above varies depending on thetype of taxpayer, thedollar amount
of the Brownfield Redevelopment Credit will be calculated onthe owne's tax returns

Thepoint for site owners, developa's, and ther advisors to remember is tha for brownfield
projects owned by LL Cs or other pass-throughentities, thetax savingsand refundsgenerated
by the BCP credits will bereaped by the entity's owners or investors, and not by the project
LLC itself. Brownfield site develope's, landlords and tenants should plan ther projects and
negotiationswith a clear undestanding of this principle.

b. Trander of Remediated Sites. TheBCP legidation presents difficult questionsto
developes planning to trander aremediated site. Theorigind legidation did notindicate
whether atransferee would be entitled to claim the Brownfield Redevelopment Credits
(assuming thetrangeree pad or incurred capitalized cods otherwise eligible for the credit), if
thetransferor (and not the tranderee) receives the Certificate of Completion.

Theorigind statutory languaye suggested tha theanswver would be"no" for thethree-
component Brownfield Redevel opment Credit, and "yes" for the credit based on propety taxes.
Tax Law section 21 (which enacts the Brownfield Redevel opment Credit) seems to indicate
tha the Certificate of Completion mug beissued to thetaxpayer claimingthe credit, butis
slent as thetreatment of trangerees after the Certificate has been issued. On the other hand,
Tax Law section 22 (thecredit based on propetty taxes) quite clearly allows atrandereeto

# See, ., Atlas Park, LLC, Adv. Op. Comm. Tax'n & Fin. (March 10, 2005).
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claim that credit, aslongas thetranger occurs within seven years of the Certificate of
Completion®

Fortunaely, the Legidature has determined tha this digtinction (if in fact there was ong
should beeliminaed. TheEnvironmental Congervation Law now provides tha a Certificate of
Completion "may betranderred to the applicant's successors or assignsupontrander or sale of
the brownfield site."** This changewas clearly intended to allow abuye of acleaned-up site
to claim tax credits for improvements (for example, new buildingson thesite) completed after
thesiteis cleaned up and tranderred to thebuilder® Thisis pefectly condstent with the
public policy undelyingthe BCP credits. Now, if onedevelope assumes the environmental
risk and cleansup a contaminated site, and a second developa wants to condruct, ona clean,
shovd-ready site, improvements tha would beéligible for the BCP credits, then the credits
should be available to attract both developeasto the site.

More complicated tax questionsarise when ownership interests (some or al) in adevelope are
tranderred after the develope receives a Certificate of Completion, andthedevelope isa
pass-throughentity. At theentity level, nothing has hgppened; the entity remainsin place asa
separate legd entity, ownstitle to theremediated property, and remainstheholder of the
Certificate of Completion. Would this besufficient to allow thetrangeree owners of the
develope to claim the Redevelopment credit components? Even more bizarre questionsarise
where atrander of title, or an interest in a pass-throughentity, takes place before the effective
date of thetax credits.

C. Timing. Taxpayersandthear adviserswill find themselves chdlenged by severa
intricate and sometimes confusng timing rules with respect to the availability of these credits.
As noted above some credits will be claimed in the tax year the Certificate of Completionis
issued, while others will be claimed in thetax year eligible improvements are placed in service
or eligible cogs are pad or incurred, provided the Certificate of Completion has already been
issued.

Unde the effective date provision of thelegidation, the BCP credits are only available for
taxable years beginning on or after April 1, 2005% For calenda year taxpayers, this meansthe

BNLY. TAX L. =2 22(a)(3).

*N.Y. ENVT'L CONSERV. L. & 27-1419, subd. 5.

% The ECL aso requiresrecording of a"notice" of the certificate of completion in the County Clerk's office, so
that prospective buyers would know the site had been cleaned up and that the cleanup was accepted by DEC. Id.,
subd. 8.

%2003 Laws of N.Y. 1121. Part H, & 33, the effective date provision for the BCP amendments to the tax law,
provides, in part: "This act shall take effect immediately, except that sections one through twenty-nine of this act
shall apply to taxable years beginning on or after April 1, 2005...." Id.



110 WEST FAYETTE STREET - ONE LINCOLN CENTER - SUITE 900 - SYRACUSE NEW YORK 13202 P 315 422 1391 F 315 422 35498

GREEN-SEIFTER

ATTORNEYS,PLLC

credits can betaken beginningin 2006%” Theddayed effective date of thetax credit
provisionsraised an urgent question tha thetechnical correctionsamendments, and the
Department of Taxation and Finance, have now addressed.

Theorigind law left open thetreatment of taxpayers who receive ther Certificates of
Completion and/or place propety in service before thefirst year the credits are allowed.
Assume, for example, that D, abrownfield develope and calenda year taxpayer, enters the
BCP (perhgpsfroman existing "Voluntary Cleanup Agreement")?, cleans up a contaminated
site, and congructs a new building onthesite for use starting in December 2005 D, the modd
of project efficiency, completes the remediation and receives a Certificate of Completionin
May 2005and places the buildingin service ontime, in December 2005.

Asacadenda year taxpayer, D cannotclaim the creditsin 2005 because thenew Tax Law
provisionsdon'ttake effect for D unil 2006 Andyet the credit isallowed in thetax year the
Certificate of Completionisissued or in theyear propaty is placed in service (2005 for D).
In D's case, nather of these events will have taken place in 2006. Prior to thetechnical
correctionsamendments, D had noway of knowing whether the brownfield redevelopment
credit components for the cleanup (site preparation component) and the building (qudified
tangible propaty component) could be claimed in 2006,or whether they would belos by
completing the project on schedule.

Fortunaely, thetechnical correctionslegidation changed the"effective dae€" provision so tha
taxpayers, like D, with cleanup projects that finish before thefirst tax year the credits can be
claimed will beallowed to claim the credits when the credit provisonsof the Act take effect
(2006for calenda year taxpayers). DTF confirmed this result in a recent advisory opinion.®

6. Conclusion

TheBCP legidation provides tremendousfinandal incentives for the cleanupand
redevelopment of New Y ork's brownfields induding tax credits of between 10% and 22% of
capitalized cleanup and redevel opment cods (including building rehabilitation and
condruction), and up to 100%o0f propety taxes on theredeveloped site. By making these
creditsrefundable, New Y ork has placed a significant new econornic development incentive on

" Fortunately, taxpayers can include costs incurred from the date of the Brownfield Cleanup Agreement when
calculating the three components of the Brownfield Redevelopment Credit, even if the BCA is signed before prior
to thefirst tax year which the credit is actually allowed.

% Parties to avoluntary cleanup agreement under DEC's voluntary cleanup program had until June 1, 2004 to
transition their projects to the Brownfield Cleanup Program. See DEC's Q& As regarding the BCP at
http://www.dec.state.ny.us/website/der/superfund/legisfag.htmi#bcp. A description of DEC's Voluntary Cleanup
Program can be found at http://www.dec.state.ny.us/website/der/vcp/V CPGuide.pdf.

2 See part 2(c) ("Timing") above.

% Atlas Park, LLC, Adv. Op. Comm. Tax'n & Fin. (March 10, 2005).
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thetable. Now that several nagging questionsaboutthetax credits have been answered
throughcorrective legidation, site owne's and developea's can, and should, begin planning now
for theapplication of these valuable credits to ther brownfield remediation projects.



