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In October 2003 a comprehensive framework of new laws and statutory amendments designed 
to stimulate the clean-up and redevelopment of contaminated sites, known as "brownfields," 
was enacted in New York State.1  The legislation created a statutory Brownfield Cleanup 
Program (the "BCP"), administered by the Department of Environmental Conservation.  A 
BCP applicant that successfully completes the site remediation work plan described in a 
written agreement with DEC, known as a "Brownfield Cleanup Agreement," will receive a 
Certificate of Completion from DEC.   
 
The Certificate of Completion, in turn, entitles eligible taxpayers to claim three new credits 
against New York income tax.  These BCP tax credits are available to taxpayers who receive 
their Certificate of Completion before April 1, 2015, and may be claimed by BCP "volunteers" 
and "participants" alike Ð the credit provisions make no distinction between those who are 
responsible for contamination and those who are not. 
 
The BCP tax credits significantly enhance the return to developers and investors from a 
Brownfield redevelopment project.  The initial legislation raised some key points in need of 
clarification through corrective legislation or published guidance from the New York State 
Department of Taxation and Finance ("DTF").  In August 2004, the New York State Assembly 
and the New York State Senate passed a "technical corrections" bill that addressed many of 
these issues;2 the bill was signed into law by Governor Pataki on October 8, 2004. 
 
This article offers a brief overview of the BCP credits, points out some interesting problems 
with the original BCP statute, identifies how some of these problems have been addressed by 
the technical corrections amendment, and offers some suggestions to help brownfield site 
owners, developers, and consultants plan for these credits.  
 
 

The Brownfield Cleanup Program Tax Credits 
 
1. Tax Credit Basics 
 
The new law enacts three New York State income tax credits.  Generally, income tax credits 
allow a taxpayer to reduce income tax liability on a dollar-for-dollar basis, down to the 
minimum New York State franchise or income tax imposed for the year (zero, for 
                                                
1 2003 N.Y. Laws 1041 et. seq.  The statute was amended by chapter 577 of the 2004 laws.  The amendments 
effected several significant changes, as noted below.  
2 S.07726 (same as A.11802) (passed NYS Senate and NYS Assembly on August 11, 2004 as Chapter 577 of the 
2004 laws).   



 

individuals).3  Many credits provide that once the credit reduces tax to the minimum (or zero), 
the excess credit carries over and may be applied against tax in future years.  These are known 
as "carryover" credits. 
 
The new BCP credits, however, are refundable.  This means that New York State treats the 
credit amount as an overpayment of tax, similar to an estimated payment or income tax 
withheld by an employer.4  If the credit amount exceeds the total tax owed to the State for the 
year, the excess is refunded by the State to the taxpayer (without interest) after the return is 
filed and processed, just like any other tax refund from an overpayment.  The cash benefit of 
refundable credits then is realized when the return is filed by the taxpayer and processed by 
DTF.5 
 
Taxpayers should keep in mind the impact on federal tax liability of these credits.  State 
income taxes paid during a year are deductible for federal tax purposes, and refunds are 
typically included in income in the year received (since a deduction was taken in the prior year 
for payment).  To the extent the BCP credits reduce New York State income tax, then, the 
federal deduction for state taxes would disappear in the year the return is filed.  If the BCP 
credits result in a cash refund, the likely result is that the refund would also be subject to 
federal tax.6  Despite this offsetting factor, the three new  BCP tax credits remain very valuable 
to developers. 
 
 
2. The Brownfield Redevelopment Tax Credit 
 
The first of the three credits, called the Brownfield Redevelopment Tax Credit, is allowed in 
three components.  To be eligible for this credit, a taxpayer must be the holder of a Certificate 
of Completion.  Each component is determined by multiplying the taxpayer's "applicable 
percentage" by certain allowable capital costs. 
 
a. Applicable Percentage.  The "applicable percentage" varies according to the kind of 
taxpayer, the location of the property, and the extent of the cleanup.  Table 1 below shows this 

                                                
3  By contrast, a tax deduction allows a taxpayer to reduce taxable income.  $100 of tax deduction would typically 
reduce the tax owed to the state by $7.65 ($100 x the marginal tax rate of 7.65%).  $100 in tax credit would 
reduce the tax owed to the state by $100.   
4 N.Y. TAX L. ¤¤ 210, subd. 33(b); 606(dd)(2), 1456(q)(2), & 1511(u)(2). 
5 Taxpayers anticipating refundable credits could realize these benefits even sooner by reducing withholdings or 
estimated tax payments. 
6 As noted below, however, the Brownfield Redevelopment Credit is based on capitalized costs for which no 
immediate deduction is allowed.  A taxpayer could argue that this credit should be treated for federal tax purposes 
as a reduction in the taxable basis of the capital improvements.  This would effectively spread the federal income 
arising from the credit over the depreciable life of the asset or defer it until disposition.  Taxpayers may wish to 
request a ruling from the IRS on this point if the timing of the federal tax impact is important to the project. 



 

variation.  For individuals and certain taxable trusts (taxed under Article 22 of the New York 
Tax Law), the base applicable percentage is 10%, for transmitting utilities (Article 9), business 
corporations (Article 9-A), banking corporations (Article 32), and insurance corporations 
(Article 33), the applicable percentage starts at 12%.  As a result, the credit amount may vary 
among equal owners of a pass-through taxpayer, depending on whether the owner is an 
individual or a corporation. 
 
An additional 8% enhancement is available if the Brownfield site is in an "Environmental 
Zone" (also referred to in the statute as an "En-Zone"), and an additional 2% enhancement is 
available if the site is cleaned up to "Track 1" standards to be published by DEC for 
unrestricted property use.7  The applicable percentage can therefore vary from 10% (for 
individuals with no enhancements) up to 22% (for corporations with both enhancements). 
 

Table 1 

Applicable Percentage 

Taxpayer Base Track 1 En-Zone* Maximum 

Individuals 10% + 2% + 8% 20% 

Other eligible taxpayers 12% + 2% + 8% 22% 

       *   At least 50% of the site must be in the En-Zone to claim the 8% enhancement 
 
b. Allowable Costs.  To determine each of the three credit components, the applicable 
percentage is multiplied by a cost component.  The three cost components that form the credit 
bases of the components are: 
 

¥ Site Preparation Credit Component:  site preparation costs, including all costs incurred 
by the taxpayer to qualify the site for the Certificate of Completion under the 
Brownfield Cleanup Agreement, and all other costs associated with preparing the site 
for construction, or for other industrial, commercial (including the commercial 
development of residential housing), or recreational use, but excluding site acquisition 
costs; 
 

¥ Tangible Property Credit Component:  the cost or other basis for federal tax purposes of 
"qualified tangible property" Ð essentially, all property located on the site with a useful 
life (for federal depreciation purposes) of four years or more, including buildings and 
structural components of buildings, provided the property is "placed in service" on the 
site within three years after the Certificate of Completion is issued, and provided the 

                                                
7 N.Y. TAX L. ¤ 21(a)(5); see N.Y. ENVTL. CONSERV. L. ¤  27-1415, subd. 4, for a description of "Track 1."  The 
technical corrections amendments expanded the definition of "Environmental Zone" so that projects in areas 
covered by the expanded definition will be eligible for enhanced BCP credits. 



 

property is principally used for industrial, commercial (including the commercial 
development of residential housing), or recreational purposes; and 

 
¥ On-site Groundwater Remediation Credit Component:  on-site groundwater 

remediation costs paid or incurred by the taxpayer under the Brownfield Cleanup 
Agreement. 

 
Put simply, this credit allows a developer or its owners to recover between 10% and 22% of the 
cost of cleanup and new construction, including buildings, on sites defined in a Brownfield 
Cleanup Agreement.  This is an incredibly powerful financial incentive to locate development 
projects on eligible brownfield sites.   
 
Section 21 of the Tax Law, which creates this credit, defines the parameters of the credit.  First, 
all of the above costs must be incurred with respect to a Brownfield site for which a Certificate 
of Completion has been issued by DEC.  Second, only costs paid or incurred by the taxpayer 
after the date of the Brownfield Cleanup Agreement between the taxpayer and DEC can be 
taken into account in computing the above credit components.8  Third, only capital costs can 
form the basis of the credit.  Normal income tax rules should apply in determining whether a 
cost is "capitalized" or "expensed" (meaning that an immediate deduction is allowed in the year 
the cost is incurred)9 Ð the two are mutually exclusive.  Finally, the credit base of any of these 
components must be reduced by the amount of funds obtained from government grants used to 
finance those costs.10  
 
It is therefore critical that developers consult with their tax advisers to implement procedures to 
separately track the costs that form the credit base of each of the three components.  For 
example, an accountant preparing a developer's tax return will need to separately identify 
project costs incurred before and after the date the Brownfield Cleanup Agreement is entered 
into with DEC, and to determine whether any costs must be reduced by government grants 
used for the project.  
 
These procedures should be implemented at the onset of a development project or as soon as 
the developer applies for participation in the BCP, even though the developer may not file a 
return claiming the credits until 2006 or 2007.  Failure to track project costs in a manner 
consistent with these credits could cost the developer dearly in bookkeeping headaches and 
accounting fees when the time comes to calculate and claim the credits.   
 

                                                
8 N.Y. TAX L. ¤ 21(a)(6). 
9 See, e.g., Internal Revenue Code ¤¤ 263, 263A; see also Code ¤ 198 (allowing taxpayers to elect expense 
treatment for certain qualified environmental remediation costs); Rev. Rul. 2004-18, 2004-__ C.B.__; United 
Dairy Farmers, Inc. v. U.S., 267 F.3d 510 (6th Cir. 2001); Rev. Rul. 94-38, 1994-1 C.B.35. 
10 N.Y. TAX L. ¤ 21(a)(7). 



 

c. Timing.  Each component comes with separate, and sometimes confusing, timing rules. 
 
 (1) Site Preparation Credit Component.  The site preparation credit component 
requires a taxpayer to separate site preparation costs (defined in the first bullet in b. above) into 
two buckets.  The first bucket (let's call this "bucket A") contains all costs incurred to qualify 
the site for the Certificate of Completion Ð essentially, all costs incurred under the Brownfield 
Cleanup Agreement (BCA).  The second bucket ("bucket B") includes any additional costs to 
prepare the site for the erection of a building or component, or to prepare the site for its 
qualified use. 
 
Tax credits attributable to bucket A costs can be claimed in the tax year the Certificate of 
Completion is issued.  Tax credits attributable to bucket B costs are claimed in the tax year the 
improvements to which the costs relate are placed in service Ð typically, when the building is 
ready and available for use Ð for up to five years after the Certificate of Completion is issued.11  
The statute is unclear as to whether bucket B costs are allowed for a total of six years (the year 
the Certificate of Completion is issued plus five additional tax years) or just five, including the 
year the Certificate is issued. 
 (2) Tangible Property Credit Component.  The tangible property credit component 
is allowed in the year qualified tangible property is "placed in service."12  For tax purposes, an 
asset is "placed in service" when it is "ready and available for a specific use."13  The tangible 
property credit component, which would allow a credit equal to the applicable percentage of 
buildings and other depreciable property located on-site, is only allowed for property that is 
placed in service  within ten years after the Certificate of Completion is issued.14  The technical 
corrections amendments eliminated contradictory provisions stating that this window was 
limited to three years.  
 
 (3) On-Site Groundwater Remediation Credit Component.  Like the site preparation 
credit component, this component also requires the taxpayer to divide on-site groundwater 
remediation costs into bucket A (for costs incurred before the Certificate of Completion is 
issued) and bucket B (for costs incurred after the Certificate is issued).  The bucket A costs are 
allowed in the tax year the Certificate of Completion is issued; and the bucket B costs are 
allowed in the year paid or incurred, but only for the five tax years after the year the Certificate 
of Completion is issued.15   

                                                
11 N.Y. TAX L. ¤ 21(a)(2). 
12 N.Y. TAX L. ¤ 21(a)(3). 
13 See, e.g., IRS Publication 946, How to Depreciate Property, at p.7.  Tax accountants will be familiar with 
"placed in service" concepts because depreciation deductions are first allowed for an asset in the year the asset is 
placed in service. 
14 N.Y. TAX L. ¤ 21(b)(3)(F). 
15 N.Y. TAX L. ¤ 21(a)(4).  The statute appears not to cover costs incurred in the tax year the Certificate is issued, 
but after the date of issuance.  However, a sensible reading of the law would dictate that the credit component in 



 

 
d. Residential Projects.  Without legislative intervention, the tangible property credit 
component will not be available for residential projects other than rental housing, because  
residential units constructed by a developer for resale (such as condominiums, townhomes, or 
single family residences) are not capital assets in the developer's hands, are not depreciable, 
and therefore cannot be considered "qualified tangible property" for purposes of the 
Brownfield Redevelopment Credit.   
 
3. The Tax Credit for Remediated Brownfields (Credit Based on Property Taxes) 
 
The second tax credit is the "Tax Credit for Remediated Brownfields."  The statute also gives it 
a second name, the "Remediated Brownfield Credit for Real Property Taxes for Qualified 
Sites."16  A more accurate name might be the "Credit Based on Brownfield Property Taxes," 
because property taxes on a remediated brownfield site are the basis upon which this 
refundable income tax credit is determined. 
 
a. Eligible Taxpayers.  The credit based on brownfield property taxes is allowed to a 
"developer," meaning a taxpayer who has received a Certificate of Completion from DEC or 
has acquired, within seven years of the effective date of the Certificate of Completion, all or 
some portion of a qualified site.17  Again, a "qualified site" is one with respect to which a 
Certificate of Completion has been issued. Owners of "pass-through" entities such as S 
corporations, partnerships, and most limited liability companies are also deemed to be 
"developers" for purposes of this credit.  This credit is calculated annually, starting with the 
year the DEC issues the Certificate of Completion, and is allowed for a period of ten years. 
 
b. Calculating the Credit.  Developers will determine this credit by multiplying three (3) 
factors: 
 

¥ Eligible real property taxes imposed on a qualified site (a brownfield site with respect 
to which a Certificate of Completion has been issued), provided the taxes become a lien 
on the property; 

¥ An employment number factor, described below, based on the number of full-time 
employees employed at the site by the developer and tenants of the site; and 

¥ 25%, but this factor increases to 100% for taxes imposed on any portion of the site 
located in an En-Zone.18 

                                                                                                                                                     
the year the Certificate is issued would take into account all costs for that year and prior years, dating back to the 
date of the Brownfield Cleanup Agreement. 
16 See the title headings of N.Y. TAX L. ¤¤ 22 &  22(b). 
17 N.Y. TAX L. ¤ 22(a)(3). 
18 N.Y. TAX L. ¤ 22(b). 



 

 
The credit is limited to $10,000 multiplied by the average of the number of full-time 
employees working on the site for the developer and site tenants.  This limit is most likely to 
apply where a redeveloped site is located in an En-Zone, the assessed value of the improved 
site is very high, and there are relatively few full-time employees on-site.  Payments made 
under a payment in lieu of taxes agreement (PILOT) will also qualify for this credit, but the 
PILOT is subject to scrutiny by the New York State Office of Real Property Services to 
determine whether the PILOT satisfies "generally accepted norms and standards for real 
property tax appraisals."19   
  
c. Employment Number Factor.  The employment number factor is based on a 
mathematical average of the number of full-time employees working on the site for the 
developer or for tenants.  The formula excludes general executive officers, although this seems 
unnecessary, since the statute requires there to be at least 25 employees on the site for any part 
of the credit to be allowed.  Table 2 provides the employment number factor. 

 
Table 2 

Employment Number Factor 

Full-time Employees Factor 
0 Ð 24 0% 
25-49 25% 
50-74 50% 
75-99 75% 

100 or more 100% 
 
To calculate the average number of employees, the developer and its lessees must count full 
time employees working at the site on the last day of each calendar quarter, and take the 
average of those quarterly totals.  Taxpayers familiar with the Empire Zone tax credits will 
understand the effort necessary to determine employment numbers with accuracy; this 
calculation will be much easier to manage than the employment calculus under the Empire 
Zone credit provisions.  Some interesting issues remain to be addressed.  For example, 
contractors, plumbers, electricians, and other organizations whose employees work off-site on 
a daily basis, but regularly report to the site, will face the additional challenge of determining 
whether or not such employees are employed "at the site." 
 

                                                
19 Id. The definition of "developer" excludes transferees of the site if the transfer is from a "related person" with 
the meaning of Internal Revenue Code ¤ 465(b)(3)(C).  N.Y. TAX L.  ¤ 22( A)(3)(i).  Any entity under ten percent  
common control with the transferee is deemed to be a related person within the meaning of this section.  



 

d. Empire Zone Credit Option.  For qualified sites located in an Empire Zone, the statute 
provides taxpayers with a one-time option to elect whether to take the QEZE credit for real 
property taxes or the brownfield credit based on property taxes.  The taxpayer cannot claim 
both credits, but is given the opportunity to elect one or the other in the first tax year the 
taxpayer is eligible to claim the brownfield credit.  This election is irrevocable.  This complex 
choice must be made on a case-by-case basis, and will depend on a variety of factors too 
numerous and complex to describe in this article.  
 
e. Planning.  Taxpayers should avoid the common misconception that this credit abates or 
reduces property taxes.  It does not.  The site owner must pay the property taxes to the local 
taxing authorities.  This is an income tax credit and is claimed on the taxpayer's New York 
State income (or franchise) tax return for the year in which the property taxes are paid.  The 
credit will not affect the federal or state deduction for property taxes.   
 
Although the statutory language implies that the credit could be claimed by landlords even if 
tenants pay all or a portion of the rent directly to the taxing authorities, there is no clear 
guidance for situations where a tenant is billed for the taxes directly.  Landlords can minimize 
the risk of disallowance by drafting leases to provide for tenant payment of property taxes as 
additional rent, rather than direct billing.  This may be a dramatic change to established 
practice in some areas, but the benefit reaped by the credit may well be worth the redrafting 
effort.  
 
4. The Tax Credit for Environmental Remediation Insurance 
 
The BCP legislation amended the Insurance Law to authorize the Superintendent of Insurance 
to issue regulations relating to certification of environmental remediation insurance policies 
that would qualify policyholders to claim a new environmental remediation insurance tax 
credit.  The credit is based on premiums paid for a qualified policy, and is claimed in the year 
the Certificate of Completion is issued.  To qualify for the credit, the policy must provide the 
following coverages: 
  

¥ Coverage for the cost of on-site cleanup for existing conditions which are outside the 
scope of the work plan under the BCA; 

¥ Third party claims for onsite bodily injury and property damage resulting from pre-
existing pollution outside the scope of the BCA work plan; 

¥ Coverage which caps cleanup costs relating to the BCA work plan; and 



 

¥ Coverage for the cost of state reopeners or modifications to the BCA work plan to fill 
any gaps in the statutory covenant not to sue (under Section 27-1419 of the 
Environmental Conservation Law).20 

 
This credit is a one-time credit, taken in the year the Certificate of Completion is issued, equal  
to the lesser of:  (a) $30,000; or (b) 50% of the premiums paid for environmental remediation 
insurance under a qualified policy, provided the premiums are paid after the date the 
Brownfield Cleanup Agreement has been signed. 
 
 
5. Tax Credit Recapture 
 
The taxpayer must repay some or all of the credits if certain things happen.  The most obvious 
trigger event would be the revocation of the Certification of Completion, and all three credits 
are subject to repayment (recapture) where the Certificate is revoked.  The DEC is granted the 
authority to revoke a Certificate for "good cause."21  The legislation offers no guidance as to 
what conduct would constitute "good cause," and provides no time limit on the DEC's authority 
in this respect.  This open-ended provision will impede capital investment in brownfield 
projects, because investors will want certainty about the availability of the credits and will tend 
to avoid projects where they could be called on to repay credits, years after the project is 
complete or after the site has changed hands (perhaps many times).    
 
Fortunately, the technical corrections amendments eliminated a less obvious and more 
troubling recapture trigger that would have required a taxpayer to repay a portion of the 
Brownfield redevelopment credit if the property were disposed of within certain time limits.  A 
recapture provision remains in effect, but applies only if the property ceases to be in qualifying 
use (e.g., use on the site for industrial, commercial, or recreation purposes).  The amount 
recaptured is a function of the months of qualified use and the useful life of the asset.  
However, there is no recapture if the asset has been in qualified use (on site) for more than 12 
consecutive years (less time for assets with shorter useful lives).  For example, the useful life 
of a building is 39 years.  If the building is found to no longer be in qualifying use at the end of 
the 11th year, this finding would trigger recapture of 69% of the original credit (27/39).   
 
6. Planning For the BCP Credits 
 
a. Cash Flow Planning.  It is tempting to assume the BCP credits generate additional cash 
flow for a brownfield redevelopment project, and that the large credit refunds generated by a 
major redevelopment project will mean cash flow into the developing entity.  In fact, for most 
brownfield redevelopment projects, the impact of the BCP credits on project cash flow is 
                                                
20 N.Y. INSURANCE LAW ¤ 3447.   
21 N.Y. ENVT'L CONSERV. L. ¤ 27-1419, subd. 5(d). 



 

indirect, at best.  Site developers should view these credits as generating additional cash return 
to the owners/investors, rather than as project cash flow.   
 
Attorneys often advise (and lenders typically require) developers to construct projects through 
single-purpose limited liability entities whose sole purpose is to acquire, develop, and operate 
the project.  Developers will often choose the limited liability company (LLC) to meet this 
requirement.  An LLC combines the limited liability shield traditionally associated with 
corporations, the structural and financial flexibility of partnerships, and the tax benefits of 
"pass-through" taxation.   
 
As a pass-through entity, the LLC (which could own, clean up, redevelop, and/or operate the 
brownfield site) pays no income tax.  Instead, items of taxable income, gain, loss, and 
deduction pass through the LLC to its owners, and are reported by them on their separate 
income tax returns.   
 
Pass-through treatment also applies to refundable tax credits, including the BCP tax credits.22  
Although much of the information required to calculate these credits is determined at the LLC 
level, the credits themselves are claimed by the LLC's owners.  In fact, because the "applicable 
percentage" (see part 2(a) above) varies depending on the type of taxpayer, the dollar amount 
of the Brownfield Redevelopment Credit will be calculated on the owners' tax returns.   
 
The point for site owners, developers, and their advisors to remember is that for brownfield 
projects owned by LLCs or other pass-through entities, the tax savings and refunds generated 
by the BCP credits will be reaped by the entity's owners or investors, and not by the project 
LLC itself.  Brownfield site developers, landlords, and tenants should plan their projects and 
negotiations with a clear understanding of this principle. 
 
b. Transfer of Remediated Sites.  The BCP legislation presents difficult questions to 
developers planning to transfer a remediated site.  The original legislation did not indicate 
whether a transferee would be entitled to claim the Brownfield Redevelopment Credits 
(assuming the transferee paid or incurred capitalized costs otherwise eligible for the credit), if 
the transferor (and not the transferee) receives the Certificate of Completion.   
 
The original statutory language suggested that the answer would be "no" for the three-
component Brownfield Redevelopment Credit, and "yes" for the credit based on property taxes.  
Tax Law section 21 (which enacts the Brownfield Redevelopment Credit) seems to indicate 
that the Certificate of Completion must be issued to the taxpayer claiming the credit, but is 
silent as the treatment of transferees after the Certificate has been issued.  On the other hand, 
Tax Law section 22 (the credit based on property taxes) quite clearly allows a transferee to 

                                                
22 See, e.g., Atlas Park, LLC, Adv. Op. Comm. Tax'n &  Fin. (March 10, 2005). 



 

claim that credit, as long as the transfer occurs within seven years of the Certificate of 
Completion.23   
 
Fortunately, the Legislature has determined that this distinction (if in fact there was one) 
should be eliminated.  The Environmental Conservation Law now provides that a Certificate of 
Completion "may be transferred to the applicant's successors or assigns upon transfer or sale of 
the brownfield site."24  This change was clearly intended to allow a buyer of a cleaned-up site 
to claim tax credits for improvements (for example, new buildings on the site) completed after 
the site is cleaned up and transferred to the builder.25    This is perfectly consistent with the 
public policy underlying the BCP credits.  Now, if one developer assumes the environmental 
risk and cleans up a contaminated site, and a second developer wants to construct, on a clean, 
shovel-ready site, improvements that would be eligible for the BCP credits, then the credits 
should be available to attract both developers to the site. 
 
More complicated tax questions arise when ownership interests (some or all) in a developer are 
transferred after the developer receives a Certificate of Completion, and the developer is a 
pass-through entity.  At the entity level, nothing has happened; the entity remains in place as a 
separate legal entity, owns title to the remediated property, and remains the holder of the 
Certificate of Completion.  Would this be sufficient to allow the transferee owners of the 
developer to claim the Redevelopment credit components?  Even more bizarre questions arise 
where a transfer of title, or an interest in a pass-through entity, takes place before the effective 
date of the tax credits.   
 
c. Timing.  Taxpayers and their advisers will find themselves challenged by several 
intricate and sometimes confusing timing rules with respect to the availability of these credits.  
As noted above, some credits will be claimed in the tax year the Certificate of Completion is 
issued, while others will be claimed in the tax year eligible improvements are placed in service 
or eligible costs are paid or incurred, provided the Certificate of Completion has already been 
issued.   
 
Under the effective date provision of the legislation, the BCP credits are only available for 
taxable years beginning on or after April 1, 2005.26  For calendar year taxpayers, this means the 

                                                
23 N.Y. TAX L. ¤ 22(a)(3). 
24 N.Y. ENVT'L CONSERV. L. ¤ 27-1419, subd. 5. 
25  The ECL also requires recording of a "notice" of the certificate of completion in the County Clerk's office, so 
that prospective buyers would know the site had been cleaned up and that the cleanup was accepted by DEC. Id., 
subd. 8. 
26 2003 Laws of N.Y. 1121.  Part H, ¤ 33, the effective date provision for the BCP amendments to the tax law, 
provides, in part:  "This act shall take effect immediately, except that sections one through twenty-nine of this act 
shall apply to taxable years beginning on or after April 1, 2005 . . . ."  Id. 



 

credits can be taken beginning in 2006.27  The delayed effective date of the tax credit 
provisions raised an urgent question that the technical corrections amendments, and the 
Department of Taxation and Finance, have now addressed. 
 
The original law left open the treatment of taxpayers who receive their Certificates of 
Completion and/or place property in service before the first year the credits are allowed.  
Assume, for example, that D, a brownfield developer and calendar year taxpayer, enters the 
BCP (perhaps from an existing "Voluntary Cleanup Agreement")28, cleans up a contaminated 
site, and constructs a new building on the site for use starting in December 2005.  D, the model 
of project efficiency, completes the remediation and receives a Certificate of Completion in 
May 2005 and places the building in service on time, in December 2005.   
 
As a calendar year taxpayer, D cannot claim the credits in 2005, because the new Tax Law 
provisions don't take effect for D until 2006.  And yet the credit is allowed in the tax year the 
Certificate of Completion is issued or in the year property is placed in service (2005, for D).29   
In D's case, neither of these events will have taken place in 2006.  Prior to the technical 
corrections amendments, D had no way of knowing whether the brownfield redevelopment 
credit components for the cleanup (site preparation component) and the building (qualified 
tangible property component) could be claimed in 2006, or whether they would be lost by 
completing the project on schedule. 
 
Fortunately, the technical corrections legislation changed the "effective date" provision so that 
taxpayers, like D, with cleanup projects that finish before the first tax year the credits can be 
claimed will be allowed to claim the credits when the credit provisions of the Act take effect 
(2006 for calendar year taxpayers).  DTF confirmed this result in a recent advisory opinion.30 
 
6. Conclusion 
 
The BCP legislation provides tremendous financial incentives for the cleanup and 
redevelopment of New York's brownfields, including tax credits of between 10% and 22% of 
capitalized cleanup and redevelopment costs (including building rehabilitation and 
construction), and up to 100% of property taxes on the redeveloped site.  By making these 
credits refundable, New York has placed a significant new economic development incentive on 

                                                
27 Fortunately, taxpayers can include costs incurred from the date of the Brownfield Cleanup Agreement when 
calculating the three components of the Brownfield Redevelopment Credit, even if the BCA is signed before prior 
to the f irst tax year which the credit is actually allowed. 
28 Parties to a voluntary cleanup agreement under DEC's voluntary cleanup program had until June 1, 2004 to 
transition their projects to the Brownfield Cleanup Program. See DEC's Q&As regarding the BCP at 
http://www.dec.state.ny.us/website/der/superfund/legisfaq.html#bcp.  A description of DEC's Voluntary Cleanup 
Program can be found at http://www.dec.state.ny.us/website/der/vcp/VCPGuide.pdf. 
29 See part 2(c) ("Timing") above. 
30 Atlas Park, LLC, Adv. Op. Comm. Tax'n & Fin. (March 10, 2005). 



 

the table.  Now that several nagging questions about the tax credits have been answered 
through corrective legislation, site owners and developers can, and should, begin planning now 
for the application of these valuable credits to their brownfield remediation projects. 
 
 

 

 
 


